
The 2013 Federal budget 
indicated that the government 
was considering changes to the 

taxation of trusts and estates.  The 
federal government raised concern 
over tax fairness and neutrality 
due to the unequal treatment of 
testamentary and inter vivos trusts.  
The 2014 Federal budget announced 
the decision to proceed with the 
changes introduced in 2013 and then 
on August 29, 2014 draft legislation 
was released which received royal 
assent on December 16, 2014.   

The changes, coming into effect 
January 1, 2016, will impact many 
estate plans that were created under 
the currently enacted legislation.  
This article provides a quick 
overview of the major changes.  

Changes to Testamentary Trusts

Testamentary trusts and estates 
(and grandfathered inter vivos 
trusts) will no longer be eligible 
for the graduated tax rates; rather, 
any income taxed within the trust 
(or estate) will be taxed at the top 
tax rate, subject to two exceptions.  
Graduated rates will continue to 
apply for the first 36 months of an 
estate that arises on the death of 
an individual (called the Graduated 
Rate Estate or “GRE”).  After 36 
months the top rate of tax will apply 
to income taxed within the estate.  
It is important to note that there 

can be only one GRE per individual 
thereby eliminating the tax planning 
technique of creating multiple 
testamentary trusts each of which 
utilizes graduated rates.  The other 
exception relates to testamentary 
trusts that have individual 
beneficiaries who are eligible for 
the Disability Tax Credit.

In addition, these trusts and estates 
will be required to remit quarterly 
instalments.

Taxation Year of Testamentary 
Trusts

All testamentary trusts will have a 
calendar year-end, similar to inter 
vivos trusts.  GREs will be able to 

have an off calendar year-end for 
the first 36 months of existence.  
All testamentary trusts that 
currently have an off calendar year-
end will have a deemed calendar  
year-end on December 31, 2015. 
(GREs established within the past 
36 months will have a deemed  
year-end of December 31 of the year 
when the 36 month period ends.) 

Proposed Changes to Life Interest 
Trusts

The legislation changes impact 
life interest trusts which include 
spousal and common-law partner 
trusts, alter-ego trusts and joint 
spousal and common-law partner 

TAX INSIDER
CHANGES TO TESTAMENTARY TRUSTS AND ESTATES OCTOBER  2015

djb.com
 BURLINGTON     |     GRIMSBY     |     HAMILTON     |     ST. CATHARINES     |     WELLAND

D U R W A R D  J O N E S  B A R K W E L L
&  C O M P A N Y  L L P

CHARTERED 
PROFESSIONAL 
ACCOUNTANTS

Big enough to know. SMALL ENOUGH TO CARE.

CHARTERED 
PROFESSIONAL 
ACCOUNTANTS

Big enough to know. SMALL ENOUGH TO CARE.



TA X  I N S I D E R OCTOBER 2015 2

This publication is distributed with the understanding that the author, publisher, and distributor are not rendering legal, 
accounting, tax, or other professional advice or opinions on specific facts or matters and, accordingly, assume no 
liability whatsoever in connection with its use. The information in this publication is not intended to be used for the 
purpose of (i) avoiding penalties that may be imposed under local tax law provisions or (ii) promoting, marketing, or 
recommending to another party any transaction or matter addressed in this publication. © 2011

This publication is distributed with the understanding that the author, publisher, and distributor are not 
rendering legal, accounting, tax, or other professional advice or opinions on specific facts or matters and, 
accordingly, assume no liability whatsoever in connection with its use. The information in this publication 
is not intended to be used for the purpose of (i) avoiding penalties that may be imposed under local tax 
law provisions or (ii) promoting, marketing, or recommending to another party any transaction or matter 
addressed in this publication. © 2015

The preceding information is for educational purposes only. As it is impossible to include all situations, circumstances and exceptions 
in a newsletter such as this, a further review should be done by a qualified professional.
Although every reasonable effort has been made to ensure the accuracy of the information contained in this letter, no individual or 
organization involved in either the preparation or distribution of this letter accepts any contractual, tortuous, or any other form of 
liability for its contents or for any consequences arising from its use.

DJB Burlington
3430 South Service Road
Burlington, ON  
L7N 3T9
Tel: 905.681.6900
Email: burl@djb.com

DJB Grimsby
8 Christie Street
Grimsby, ON  
L3M 4G5
Tel: 905.945.5439
Email: grimsby@djb.com

DJB St.Catharines
20 Corporate Park Drive
St. Catharines, ON  
L2S 3W2 
Tel: 905.684.9221
Email: stcath@djb.com

DJB Hamilton
120 King Street West
Hamilton, ON  
L8P 4V2
Tel: 905.525.9520
Email: hamilton@djb.com

DJB Welland
171 Division Street
Welland, ON 
L3B 5N9
Tel: 905.735.2140
Email: welland@djb.com

trusts.  On the date of death of the 
life interest beneficiary, there will 
be a deemed taxation year for the 
trust.  The income of the trust for 
the deemed taxation year, as well 
as the capital gain that may arise 
on the deemed disposition at death, 
will be included on the deceased 
beneficiary’s terminal tax return.

The new trust rules may disconnect 
the taxes payable and the assets to 
which the tax relates.  The changes 
to the provision will also impose a 
tax burden on an estate which may 
not have access to the assets of the 
trust.  This especially is problematic 
when beneficiaries of the estate are 
different from the beneficiaries of 
the life interest trust.

Capital Loss Carry Back 164(6)

The new rules impact the standard 
loss carry back rules under 
subsection 164(6) of the Income 
Tax Act of Canada.  Capital losses 
arising in the first year of an estate 
may be carried back to the taxation 
year of the individual’s death.  This 
carry back provision will now be 
limited to the GRE.

Charitable Donations

Currently, donations made under a 
will may be claimed in the year of 
the death or the year prior to death.  
Under the new rules, donations 
made by the GRE may be claimed 
in the year of the estate when the 
donation is made, an earlier year 
of the GRE or the last two taxation 
years of the individual.  This 
provides added flexibility in making 
donations under a will.

It is important to review your client’s 
estate plan and existing trust 
arrangements over the next several 
months in order to determine if 
changes should be made prior to 
January 1, 2016.  An estate plan 
created under the old rules may 
result in adverse results under 
the new regime.  While the new 
trust rules limit traditional post-
mortem tax planning strategies, 
the testamentary trust will still be 
a useful estate planning tool and 
it will be important to ensure it is 
effectively utilized.


